CONTENTS

CHAPTER 1 — CARRIAGE OF GOODS .....ooooveieeeeeeereetertestessessessessessassassassassassassassssssessessessessessessessessassesssssssssssssssesessessensessessassassen
A. Carriage Under Bills of Lading.....

1. Historical Introduction ....

2. Le@ISIatION. .. cuuiieieieieiet ettt h Rt a s b st b b s s b ettt s ettt neneaenes
The Harter Act, 1893, 46 App. U.S.C. 190, €L SEq. wurvevruiuererriirererrirerersieseiessestiesestaesesstesesesstsesesessesesesesssssaesessescsessssescsesssnens
Carriage of Goods By Sea Act, 46 App. U.S.C. § 1300, et seq. (1936). .......

3. Billsof Lading ....ccocceoervrecieurnnianes
Introductory Note: Bills of Lading ......c..cccoeuveecievninicueininccennienennes
Federal Bills of Lading Act, 49 U.S.C. § 80101-801106 .....cucueuiriiuereiiiieiiiricieieiieieieiieieseeeeesessesesese e sessssesesessesssesesesens
J.C.B. Sales, Ltd. v. Wallenius Lines, 124 E3d 132, 1997 AMC 2705 (2d Cir. 1997) ceveeirireeeririeieieeinieieeeieiesssseseseseseesesenas
IN TS tteeeeeureeeeeeettteeeeeteeeeeeteeeeeessaeeeeasssaeeeasssaeseasssseseeasssaaeeessaseeaassssaeeasssaeeeasassaeeeensssaeeesssseeeansssaeeeentsaeeeeantaeeeeennnsaesearree oe

4. Developments Since the Enactment of COGSA
The Visby Amendments .......cccccocuvuniccininccicninnnes
The Hamburg Rules and UNCTAD
Note: MLA Proposed Compromise Between the Hague-Visby and the Hamburg Rules .......cccccuviiiiininicnnciicinee,
Note: Plans for a comprehensive NEW CONVENTION .....cvevivriririririririeiriririsciet ettt ettt enn

5. The Coverage of COGSA and the Multimodal and Container Revolution .........ccccccuvuniiiiriniiiinnicciicerccssecceeneenas

6. Period of Responsibility
Mannesman Demag Corp. v. M/V Concert Express, 225 F.3d 587, 2000 AMC 2935 (5th Cir. 2000) ......c.ocoveuiiviiucirinicicieinines

B.  The Shipper’s Prima FaCie Case ...c.cveeuruiueuieueuiueieieieieiereretetesetesesetesesesesesesessasssssesesssesesssesesssesesssesessesessssesssstssstssestssentsensasses

Plastique Tags, Inc. v. Asia Trans Line, Inc., 83 F.3d 1367, 1996 AMC 2304 (11th Cir. 19906) ...

DN OTES. vtteeeeuurreeeestrteeeeeuteeeeasutreeeessesaeeeasessseaaassssaesaasssaeasassssessaasssaaesasssseseassssseessasssaesaanssseesanssssessassseesanssseesesssseeesanssseesesssseesesnsane sue

Transatlantic Marine Claims Agency, Inc. v. M/V “Oocl Inspiration”, 137 F.3d 94, 1998 AMC 1327 (2d Cir. 1998) ....ccvvvmvrviinnnnnes

Notes: 1. COGSA: Presumption of Good Delivery: § 1303(6)

2. Delivery under the Harter Act and COGSA .................
3. NOMAAEIIVELY oottt ettt
C.  Responsibilities 0f the CarTIer ...ttt
1. Due Diligence to Make Ship SEaWOITIY ...c.c.ococueiiiriiiciiiiicieieiiicircccr ettt ettt se st saseasienes
United States v. Ultramar Shipping Co., 685 E. Supp. 887, 1988 AMC 527 (S.D.N.Y.),
aff d, 854 FE2d 1315 (Table) (2d Cir. 1988) ...cucuviiuiueiiiiierriicieiriicietsieesesseeseiessestee sttt st sesesesesesaens
IO, 1ttt ettt ettt ettt e ettt e ettt e e tbeeebee e aae e sbeeesbeeeasae e sseeasseeansae e sseeeaseeeasbe e s beeeabeeeabteentbeeenbeeeataeetbeeenbee e tbeetbeeenbaeeaaeeasaeeenbeeatraanne
2. Due Diligence in the Handling of the GOOdS .......c..ccceueiiiieiriniceiiiicnceicceeeee ettt sens
D. Immunities of the Carrier .......covievevveriereveerereeeereeereseeeereseeseeseseseseseesesesessessesenne

1. Loss Caused by Unseaworthiness Despite the Exercise of Due Diligence

2. Burden of proof in relation to other €ases ..........coeeeururieuerrinicereiniieneeaens
Lekas & Drivas, Inc. v. Goulandris, 306 F.2d 426 (2d Cir. 1962) ...ooveviueierereeeierereteeeeeveteeeseseeesesesessesesesessesesessssesesessesesesesnas
The Vallescura, 293 U.S. 296, 555 S. Ct. 194, 79 L. Ed. 373 (1934) c.eooueerieieieeeeeeeeeteeeeeeteeeeete sttt et st enesteereeneene

3. Other defenses ..oovivivveeeieiiieieeieeeeeeeeeee ettt
a.  Errors in Navigation or Management.........ccococovviniiinininnicnnn.

i Unseaworthiness v. Error in Management or Navigation .........ccccceeceurinicicininicuniniceniccensneenenens
International Nav. Co. v. Farr &Bailey Mfg. Co., 181 U.S. 218, 21 S. Ct. 591, 45 L. Ed. 830 (1901) ....ccccuvvveueeeee
ii.  Proper Care of the Cargo v. Error in Navigation ........ccccoeciiiiriicurinicciinicicisice e ssessenes
Knott v. Botany Worsted Mills, 179 U.S. 69, 21 S. Ct. 30, 45 L. Ed. 90 (1900)
D Perils Of the S8 ....vicviiviceiceieeiceceeeeeeeteete ettt ettt ettt ettt ettt ae et et et et e eateat et et et eateeteeteereensent et entenreeaeeneene
Taisho Marine & Fire Ins. Co., Ltd. v. M/V Sea-Land Endurance, 815
F.2d 1270, 1987 AMC 1730 (9th Cir. 1987) weevieeieeeeeeeeeeteeteeteee ettt ettt eeveeteeveeteeteereene s eseeseesesseeseessensensessesseeseesees
D[] (USSRt
QQUESTIOMS v enverveterteettetteateat et et ettt b bt e bt e bt eutea b e st et et et et e sbe s bt e bt ebees e e st em e e st ea b et e bt bt eb e e bt bt e bt e bt ea e eateat e st e s et entenbenbenbeebeeneene
Co Other IMIMUNITIES «..vvevviveteeteete ettt et et eeteeteeteeteeteese et essesseeseeteeseeseessessenseseeseeseessessessensenseeseassessessessensensenseesesseeseersensensensans
Lo INREIENT VICE eviuvitiiictieteetecteee ettt ettt ettt ettt e eteeteeteess e st et e s et e eseetaeseessessensenseeseeseetsessessensenseatenseeseeteens
United States Steel International, Inc. v. M. T. Granbeim, 540 E. Supp. 1326, 1982 AMC 2770

(S.DLNLY. 1982) ittt bne




Admiralty and Maritime Law

e Q7 CIAUSE vttt ettt ettt b et b ettt b ettt ettt ben ettt e st et aenn e 55
In re Intercontinental Properties Management, 604 F.2d 254, 1979 AMC 1680 (4th Cir. 1979) 55
Quaker Oats Co. v. M/V Torvanger, 734 F.2d 238, 1984 AMC 2943 (5th Cir. 1984),
cert. denied, 469 U.S. 1189, 105 S. Ct. 959, 83 L.Ed.2d 965, 1985 AMC 2398 (1985) ....cceevervrereeenreeererierenreenns 58
L. BTttt e et e et e e e te e e et e e e be e e taeeebee e baeeaabeeebeeebaeeatbeeebaeearaeeanteeeteeenareeenreeas e 01
Complaint of Ta Chi Navigation (Panama), Corp., S.A., 677 F2d 225, 1982 AMC 1710 (2d Cir. 1982) 61
Nissan Fire & Marine Ins. Co., Ltd. v. M/V Hyundai Explorer, 93 F.3d 641, 1996 AMC 2409
(I CE 1996) ettt ettt ettt e s et ettt ess et e st ebe s ess et ensebe et enseseeseseetensesseseneetensereereneas 63
INOLES 1.vtevreereeteiteeteeteete et ete et et et e eteeteeteeaeessessesseeseeseeseeasessensess e seeseessesseesensens e b e s e ebe et s erseasens e b et eebeeteeseersensenbebenteebeereen 67
Problems: The Fire Exemption: A Theme With Variations .......c.cccceveeeervennicrenerccrneneienns e ———— 67
E. Damages and Limitation of Liability ..... s e SR 68
Notes: Measure of Damages ............... 68
Notes:  Package IMIEALON ...c.cuviieiieiiiieieiieieteiiciete ettt bbbttt bttt sens 70
1. What is a “package” for LImitation PUIPOSES? ......c.cuereiuiuerrmiueueriiisiieseeiseueteeststiesesstseaesessestaesessesese e sstseaesssstaesesstscsesessssaesessens 70
(a) Non-containerized Cargo: Fully Enclosed GOods ........c.cvuiueuriieierniiiieiniicieiicieiieeieseeesessiesesesess e sessesesesessssenes 70
(b) Non-containerized Cargo: Partially Enclosed GOods ..........cvueueuemriieueinieeiiniieeinieeisieceseeieenseeesieiesessesesesensesesenes 70
(c) Containerized Cargo v 71
Monica Textile Corp. v. S.S. Tana, 952 F2d 636, 1992 AMC 609 (2d Cir. 1991) c.coviiieiniicieiriceiriecieieieeeseeveneeieenes 71
Note: Unpackaged items within COMEAINEES. .....cccviiiiiiiiniciiiiiceee et nes 78
Vistar, S.A. v. M/V Sealand Express, 680 E Supp. 855, 1987 AMC 2881 (S.D. Tex. 1987) .c.oviueueurieucirinicreiricnerrereecnenns 78
(d)  Customary Freight URIE ....c.coiiiiiiiicciicccece et et 80
1. Introductory Note .. 80
2. Application of the Customary Freight URIt ....cccceiviiiiiiiiiiiiiiciccceecce e 80
2. The amoUNt Of the LIMIT ..ocviiviiuiieiceicieiccecet ettt e et e e ete et et et e teeteeteeseessessensenseeseessensensesseesesseeseessensensensensensesseareans 82
(2)  The $500 LIMIEATION ..veevviveierireereeteetierieseeseetesteeseeseeseeseeseeseessesesseeseeseeseessessessessansesseaseeseessenseseasesseeseaseensensensesessessesseesees 82
(b) Fair Opportunity to Declare a Higher Valte .........cccoociiiiiiiiiiiicccec e 82
3. The Harter Act and package lIMitation ........ccccccuviiciiiiiiiiiiniiiccce s e 82
Commonwealth Petrochemicals, Inc. v. S/S Puerto Rico, 607 E2d 322, 1979 AMC 2772 (4th Cir. 1979) ... 83
Problems on the Applicability of Limitation of Liability .......ccoveevrirererireeirireeeiricereieeseeeeeeeeeeeeeeeees e 86
E Who I the COGSA CaITIEr? ...uooveeueivieteetieteeteeteeeeeteeteeteeteeteeseestesseeseesesseeseessessessensenseesesseeseessessessessessensensenseessessessessenseseesesseeseessenes 86
Introductory Note 0n the COGSA CarTIEr ....eveiireiieiieiiett ettt ettt taes ettt ettt sssesenne 86
Pacific Employers Ins. Co. v. M/V Gloria, 767 F2d 229 (5th Cir. 1985) ....cccevvvviiiviviiciiviiccinicenes 87
Cactus Pipe @Supply Co., Inc. v. M/V Montmartre, 756 F.2d 1103, 1985 AMC 2150 (5th Cir. 1985) .... 91
IN DTttt et et ettt e et e et e e bt e bt eeteeeaeeateeaaeeaeeeteeeteeaeeseeateeaeeeabeeaeeeaseabeebeebeeabeeateeaeeerbeeaeeetseereereeteenes 94
G. Extension of COGSA defenses, immunities and limMitatiOns tO NON-CAITIELS ...ueeeeeveeeereeeeeeeeereeeeereesereesesreseeeesaeessssesesseessssessseesane 94
Note: The Himalaya ClIause ......c.ccceiiiiiiiiiiieceeeeeeeeeee ettt sttt 94
Grace Line, Inc. v. Todd Shipyards Corp., 500 E2d 361, 1974 AMC 1136 (9th Cir. 1974) . e 95
H.  DeVIATION teittiiiiiieiie ettt ettt et e et e e tte e e bt e ebeeesteeeetbeessseaassaeessaeasseaassaeesseeaasse e st eeseseeaasaeensseeasseeassaeasseeenseeesseansseeenbeeasaaesreas 101
General Electric Co. v. Steamship “Nancy Lykes”, 536 E. Supp. 687, 1982 AMC 1726 (S.D.N.Y. 1982),
aff d, 706 E.2d 80, 1983 AMC 1947 (2d Cir.), cert. denied, 464 U.S. 849, 104 S. Ct. 157, 78 L. Ed. 2d 145,
1984 AMOC 2403 (1983) .veeveeueereeueiresieitesteeteeteeteestetesseesassesseeseessessessessessasaaseeseessessessassessesasse et eesaessessensensensensesseaseeseessensensensans 101
1. Consequences of deviation .. 104
2. Basis for Liability ...... 104
3. Causal Relationship .. ... 104
4. QUASI-DIEVIATION 1.uvveieiieieiiiiteteiestetetetestetese s tesesesstesesese st eseseseseesesasesseseseseseseseseasesesesessesesastesesesasessesesenessesesenesesesene s esesenensene 105
5. Land-Based DEVIATION ........cocieiiiiiiitieteetieteeseeseeteeeetesteeseeteessestessessessessessssssessestessessessesesssessensensessessesssetsessensensensesessesssessens 106
6.  Statute of Limitations ......... 106
I.  Exoneration Clauses ........cccovvevevevvevvesreereenenne. ... 106
Note: Exculpatory clauses and the Harter ACt.....c.ocociueueinicuciriniiiciniicercceeeee e . 106
Associated Metals & Minerals Corp. v. M/V Arktis Sky, 978 F.2d 47, 1993 AMC 509 (2d Cir. 1992) ....cceucmrivicrveriicrniaen 107
NOES: 1. GENEIAL .ottt ettt et ettt e et e et e e vt et e eteeteeteeseesseesseaseeteenseessenseesseseeseenseenseseenseereennenne 109
2. RUSE CIAUSES ...ovveeveveceeeteeteeteet ettt et et et et et et et eeseeteeseeseesseseesseseeseeseeseeseessensensseseeseensensenseeseeseeseersenean 110
3, LUMDEE CLAUSES ....veveivieeeeeeeteeteete ettt ettt et et e e et e eteeaeeseese et et eeseeseeteeseessessensesseaseeseesseseensensenseeseeseeseessenean 110
Question 110
J. FOruUm SeleCtion CIAUSES .....ceeveverierieririeresteieresteestetesetesesseseesessesessassesessesassassasesessssassasessessesassessssessasensessssessesessessesessesessassesessesassas 110
Vimar Seguros Y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 115 S. Ct. 2322, 132 L. Ed. 2d 462,
1995 AMC 1817 (1995) +rrvrrreseeseseeoeeeeeoeseeee e seeeeeee oo eeeeeee e oo eeeeee e seeeee e e 110
INOtES ANd QUESTIONS: 1. w.uiuititeiiirieteiiiet ettt ettt ettt ettt e s et st ebe et e b e s et et et e s ea et e b e s ea et e b e s en s ebeseac et ebesentesebe st e et ebenea s et ebene s saebenesebenens 118
e ettt eeteeeiteeeteeeseeesteeeeteeateeeatteeateearteeatteatteearateataeeasbeeateeenteeeeteeanteeanseeeteeesteeateeenrteeasreeensreeanteeans 118

vi



Admiralty and Maritime Law

3. PrOeny OF SEY REC[Er.......c.coouuiiiiiiiciiiiicee e 118
4. Stipulation of the APPLICAble Law ....c.ccccoeiiiiiiiiiiceicette ettt ettt ettt 119
K. Statute of Limitations
NOtE woveeirreeeecireeeeeinees
CHAPTER 2 — CHARTER PARTIES ......ccveoiititeteiteinteestesteesteessesessessesessesessessssessesessesessessssessesessesessassesessesessessssessssessesessessesessssessesensans
A.  Definitions and Introductory Note
1. Definitions .....ccceevvevrrevreeeeennens
2. Introductory Note
B, DEmUSE CRAITELS .uviiviiiieeiiitieiiceeeie et eete ettt et e et e te et e e teebeeaeeeseesseeas e seessessenseassesssessaeseeaseesseseesseessenseessenseersesaseseensesssenseensenses
1. Introductory Note
Dant & Russell, Inc. v. Dillingham Tug & Barge Corp., 895 F2d 507, 1990 AMC 1372 (9th Cir. 1989) ...cevveeveervemerrccrrereenens 124
INOTES 1.uvvieeutieeteeeteeeteeeeteeeetee e tee e tae e aseessseassa e ssaeesbeeassaaassseaaseeessseensseesseeessseansseeasseeassaeasseeenbeeenbeeensseenseeeaseeensaeensae e taeesaaesreas 127
C. Time and Voyage Charters—DIStRGUISHEd ......c.cueuriiiiiriiiieiiicieiicctccieeeee ettt sens 128
E.AS.T, Inc. of Stamford, Conn. v. M/V Alaia, 673 F. Supp. 796, 1988 AMC 1396 (E.D. La. 1987),
aff d, 876 £2d 1168, 1989 AMC 2024 (5th Cir. 1989) ...cuviiuiieiriicieirieeieiitieieeieiessteesesseseesessessse st ssesese s sesens 128
Note: Review of charterparties and bills of lading ..................... .. 131
D. Contract Formalities ........ccevvevrrererererirrereinnnnns 132
The “Junior K”, [1988] 2 Lloyd’s Rep. 583. ..... 132
INOLE oeiieuitieeeeiiteeeect et e eeetteeeetttteeeeetbaeeeeebseeeeasssaeeaasssaeeeasssaeaaaassseaeaassaeeeasssaeeeanssaeeaanbaseeeesaaeeeansbaeeeasabaeeaantaaeeeabaaeeeatraeeeantraeeeanraaeans 135
E. THME CRATTELS cuviiviiiiieeietieeeeete ettt et ettt e et e et e et e eteeseeeteeaesaeeseese et e esseessenseessensseasenseeasenseeasensseasenssensenssense et senseeesenseessenseessenseersenes 136
1.  Failure of The Shipowner or Vessel to Comply With The Terms of The Charter Party: Misrepresentations,
Conditions, WAITANTIES, FEC. .iouiiiuiiiiiieiiieieeieeteecte et ettt et e et e e e e st e st e s teesates st esssesstesasesse e st esseestesssesseesseesseseesseesseeseenns 136
INEEOAUCTOLY INOTE ..ttt es
a.  Size and Speed
Giannelis v. The Atlanta, 82 F. Supp. 218, 1948 AMC 1769 (S.D. Ga. 1948) ....ccceueuerererererererereieiereieieeeeeieesisseseeesesesenenes 136
Romano v. West India Fruit & Steamship Co., Inc., 151 E2d 727, 1946 AMC 90 (5th Cir. 1945) ..cevceriereereireeneereeneeneenennee 139
D SEAWOITRINESS 1..vvevveeeiiictecteete ettt ettt et ettt et e eteeteeteeaeeseens e s eeseeseeseeseeseessensensenseeseeteessereensenen .. 140
Notes: 1. Implied warranty of seaworthiness ............... .. 140
2. Waiver of the Warranty of Seaworthiness ... .. 141
3. Remedies of charterer—English law .......cccoooiiiiiiiiiii e 141
4. Remedies of charterer——U.S. JaW ......coveeiuiiiiiiiieiececte ettt et ettt ettt steeteeteetsersetsensenseereeseeseersene 142
2. Off Hire
a.  Unseaworthiness—Off-Hire or Repudiation ........ccccccceueieieieieiiiiieiiiiiiiiieieeeeieneseeseseesse s sees 143
United States v. M/V Marilena P, 433 F. 2d 164, 1969 AMC 1155 (4th Cir. 1969) ..ccuovouiioiiiiiiiceeeeeee e 143
b.  “Preventing the Working 0f the VESSEl” ......ccrriiriiriieirinicieiinicientce ettt ettt bbbt bens 146
Steamship Knutsford Co. v. Barber ¢ Co., 261 F. 866 (2d Cir. 1919),
cert. denied, 252 U.S. 586, 40 S. Ct. 396, 64 L. Ed. 729 (1920) ...ooveeuieeieeieeeeeeeeeeeeeeeeeeeeeeeeee ettt 146
Co “ANy L0SS OF TIMIE” c.evtinieiieiriiciciritcte ettt ettt ettt nes .. 150
Woods Hole Oceanographic Inst. v. United States, 677 F.2d 149, 1983 AMC 2324 (1st Cir. 1982) .. 150
3. Muttal EXCEPUONS ...cvuiuiiiiiiiiiiiiciici s .. 153
Clyde Commercial S.S. Co. v. West India S.S. Co., 169 E 275 (2d Cir. 1909) .....cuvviuiuerriiereiriniereiniceienetieneeneeesesseesesensesaenes 153
4. ReStraint Of PrinCes—FTUSIIALION ...cveuiiririeriiriiietiiisieteteestetesesetesesesessesesesetesesesessesesasassesesastssesesessssesesessnsesesssssesesensrsesessnnnsnss
The Claveresk, 264 F. 276 (2d Cir. 1920)
INOLES tutveeieteeeuteeetteetteeteeetee e tteestbeesse e sbeenssaessaeeaseeeasaeasseeanseesasseensseensseensseensseeesseeassaeasseeanbeeeabeeenseeenseeensaeensbeensbe e sbeentaensreas
50 REAELIVELY oottt
a.  Overlap and Underlap
Prebensens Dampskibsselskabet A/S v. Munson S.S. Line, 258 F. 227 (2d Cir. 1919) c.ccoviucuviriiciiiniicirricericcenseeeeeene 161
Britain S.S. Co. v. Munson S.S. Line, 31 F.2d 530 (2d Cir.), cert. denied, 280 U.S. 574, 50 S. Ct. 29,
T4 L Ed. 625 (1929) oo eeeeeeeeee oo eeeee e eeees e eeee e e e eee e eeeee oo e oo eeeee e 162
INOTE vttt et ettt ettt e et e e te e et e eeae et e eatees e et e e teereeeae e et e e te et e eaeeaae e bt et eeateeaeeettebe et eateeteenteeaseeteeteeteeneeeteeteenteeneenreenne 164
6. Remedies: Damages—Withdrawal ........c.cccooiciiiiiiiiiiicc s .. 165
Diana Co. Maritima, S.A. of R v. Subfreights of S.S. Adm. E, 280 F. Supp. 607 (S.D.N.Y. 1968) ....ccceuvirueuriicriiniircrriricnnenns 165
INOLES cuuvreeeeeireeeeeitteeeeeiteeeaeettaeeeatsaeeeassaaeeassaaeaaassssasaassssasasssesasasssssasasssssssasssaesaansssssaasssssesassaeseansssaeaasssseesansssesansssaesanssaeeann
F.  Safe Port—Safe Berth
Orduna S.A. v. Zen-Nobh Grain Corp., 913 F2d 1149, 1991 AMC 346 (5th Cir. 1990) .....coiiuiiiiiiiiiriiciniriceisecseee e 169
INOTE oiiiuirieeieiieeeeeitt e e e ettt eeetateeeeeraeeeaaeseeeasssaeeassaaaaassaasaanasseaaaasssaeeaassseee e sssaeeaanseseeeansaaeeeansaaeeaasstaeeantaaeeenntaeeeeareaaeeeanrteeeennraeaaan
The “Evia” (No. 2), [1982] 2 Lloyd’s Rep. 311. ....
INOTE weiiiuitiee ittt e ettt e e eettteee et tteeeaeteeeeeaereeaasssaeeasssaaeaasssaesaasssseaeaanssaeeaassseee e sssaeeanseseeeansaaeeeasesaeeeasstaeeanteeeeenntaeeeeareraeeeanrbeeeennrreeaan

vii



Admiralty and Maritime Law

G.  Voyage Charters .......ccccevunivrunnne. .. 176

1.

CHAPTER 3

Late Delivery—Cancellation 176
Pan Cargo Shipping Corp. v. United States, 234 E. Supp. 623, 1965 AMC 2649 (S.D.N.Y. 1964),
aff'd, 373 E2d 525 (2d Civ.), cert. denied, 389 U.S. 836, 88 S. Ct. 51, 19 L. Ed. 2d 98 (1967) ...cvueuecuriciicciriciene 176
INOTES tuvvreeeerurrreeeeireeeeeiteeeearteeeessaeeeeasssaeeaasssaeeaasnsseaaassssesaasssassasssesaanssssesssssseeessssssesssssessanssseeennnes e 178
Laytime and Demurrage v 179
INOTES 1.uvtieitiieeie e et e et e e e te e et e e teeetae e taeeetaeeeaseeasseesaseeassaeassseensaseaseeessseeasssesseansseessseeensaeenseeenseeesaeensneans vee 179
The Shipping Corp. of India Lrd. v. Sun Oil Co., 569 E Supp. 1248, 1986 AMC 2752 (E.D. Pa. 1983) 179
INOLE veiteeieete et e et e ete et e et e et e e bt e eteebeetseeteeete e seeaseesseeteebaenseeaseeteeea s e beeabeeaseets e beeabeeaseate e teeaseeabeereeabsenbeeabeeateetseteenbeeateareenteenrs 186
Orient Shipping Rotterdam B.V. v. Hugo Neu ¢ Sons, Inc., 918 E. Supp. 806, 1996 AMC 1366 (S.D.N.Y. 1996) .....ccoevvverneeeenee. 186
NOLES covvierirerreeireenne. 190
a.  Arrived Vessel e 191
Dean H, 1953 AIMEOU 593 ...ttt ettt ettt ettt vt et e e bt e be et e esbeesbaesbessaeesaasssasssesseasssesseassaassasssesseanssesssesseanssane 191
Yone Suzuki v. Central Argentine Ry., 27 £2d 795 (2d Cir. 1928), cert. denied,
278 U.S. 652,49 S. Ct. 178, 73 L. Ed. 563 (1929) .ouveueerieereereteeteeeteeeeeereeeeveevesevee v esess s s eseesessesensessesesseseseseans 194
INOte: INOICE Of REAINESS ..vovveviverieriiiriirerietiiteeeteteteeteseeseseteeteseesessessesesseseesessesesseseesessesassessssesasessesensessesessesesessesensesens 196
Note: Risk of Delay ... 196
Do VIS MAJOL ettt et 197
Crossman v. Burrill, 179 U.S. 100, 21 S. Ct. 38, 45 L. Ed. 106 (1900) ...c.eooviveieeierierieeeeeeeeeeeeeeeeeeete v v eve st enes 197
Co CESSEE CLAUSE wvviuvievietietietiete et et et et et et e eteeteeseeateas et et eeseeseeteeseeseessessens et ease et s essessessens et e et eessessansensessensessseeeeneensensenseseeeas 199
The “Aegis Britannic”, [1987] 1 Lloyd’s Rep. 119 ...c.coiiiiiiiiiiiiiiiciriiciciiccieice ettt sseens 199
INOLES teiiiitieeeeitte e e ettt e e et tteeeeetteeeeeetaeeeeetbaaeeeabaseeaasssaaeasssaeeaassaaeeaassaasaaaasaaeeeanssaeeeataseeeasbaeeeasraeeeearaeeeanbaeeeetaaeeeerraen 202

— PERSONAL INJURY AND DEATH CLAIMS ..ottt sssssssesssssssessosessessssens

Section 1. REMEIES OF SEAMIEI ......oviiviiiictietieeieeeteet ettt et ettt et et e ete e st eteeseessess et eese et eeseeseessensensensese et eesseseessensensenseeseeteeseersensensensensensesseeneans
Part 1. Maintenance, Cure, and Wages: Cases BT ot I\ [ 12 YT TTSPR R RR

A.

B.

Recognition of Cause of ACHOMN ......cccicuiiiiiiiiiiiiciici bbb
Cox v. Dravo Corp., 517 E2d 620 (3d Cir. 1975), cert. denied, 423 U.S. 1020, 96 S. Ct. 475, 46 L.Ed.2d 392.
Elements of Cause Of ACHOMN ....cvicveeuiereetieteetieeeeeeteeteeteeteeseeseeseesesseeseeseeseeseessessensesensesseeseessessessensensenseeseeseeses
Warren v. United States, 340 U.S. 523, 71 S. Ct. 432, 95 L. Ed. 503, 1951 AMC 416 (1951) uoevveveeecrecreeeereereereeeeeenen
Note: Fraud or Willful Misconduct as @ DEfEnSe ........ccueevieuiiuiereiieieieiecteeteeteete ettt et ee e e esess s eveeseereeseeseennens
Archer v. Trans/American Services, Ltd., 834 F.2d 1570 (11th Cir. 1988) ...

Note: Persons Liable to Pay Maintenance and Cure.....
Notes on Injuries on Land and “Service of the ShIP” ...
1. Blue Water Seaman: Shore Leave 0r VACALION .....c.ccvevivveriereeiitiretiereeeseeeeteeseseeseseseeseseesessessesessesessessssesseseesessesensessesenes
2. Commuter SEaman .........ccceereerreerreeseesreesseenneens
Amount of MainNteNanCe ........c.eveveveerervereereeereerereereseseesesesesseseesessenes
Ritchie v. Grimm, 724 F. Supp. 59, 1989 AMC 2948 (E.D.N.Y. 1989).
Notes: 1. AMOUNEt Of MAINTENANCE ...ccvevvevierereerererierereereerereereeesesereeseseesessesessesessessesesesessessesesesessessesssessesessessesensesens
2. Damages for Failure to Pay Maintenance and CULE ........ccceuveeuereiniiciniicerniicienieesesseseeesessesesesessesceenens
3. Punitive Damages
Preexisting INJULY ....ccooviiiiiiiiiiiiiii e
Gauthier v. Crosby Marine Service, Inc., 499 E. Supp. 295, 1981 AMC 1170 (E.D. La. 1980),
aff dy, 752 E2d 1085, 1985 A.MLC. 2477 ..coumiiiicieeicieisieeie ittt 214
INOTE oeiiiirieeeeitteeeeeet et e e eetteeeeereeeeeetbseeeaetssaeeeassaaeeeaasaeeeassaseeanssaaeeassaeeeasssaeeesssaeeessseeeesssaeeeantaseeeanbsaeeeansaaeeeenrraeeannraeeann
Contribution/INdemNity ....c.coovcueuriiiiciriicieiccicre e
Black v. Red Star Towing & Transp. Co., Inc., 860 F.2d 30, 1989 AMC 1 (2d Cir. 1988)
Notes: 1. Contracts for Maintenance and CUIE .........cooveeereeeeriereeeeereereeeereereeienenns
2. Disability and Health Care PIans ..........ccccviiuiiiiiiiiiicicecc et eseenees
3. Public Health HOSPITALS «......cucuiiiiiciiiiciciicici e
B IMIEAICATE vvveeeeeeeee ettt ettt et ettt et e et et e e teeaeeaeess et e s e et e eaeeatea s et et et e aeeteereeneeteeteeaeentent et eteeteereereenes
5. Distinction Between Maintenance & Cure and “Found” .........ccooovevvivieieieeieeeeeeeeeeeeeee et
Duration of the Obligation
Farrell v. United States, 336 U.S. 511, 69 S. Ct. 707, 93 L. Ed. 850 (1949) ...veoveerieeeeeeeeeeeeeeeeeete et
Vella v. Ford Motor Co., 421 U.S. 1,95 S. Ct. 1381, 43 L. Ed. 2d 682, 1975 AMC 563 (1974) w.cveveeeeereereeeeeeeeeennne
Note: Duration of the OBIAtoNn .........couiiiiiiiiiiiiiiiic e
WAE PENALLIES ...ttt
Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 102 S. Ct. 3245, 73 L. Ed. 2d 973, 1982 AMC 2377 (1982) .
INOTES cuvvreeeeetreeeeeiteeeeaetreeaaietaeeeessaeeeasseeeaassssaeeaasssaessassseesanssssesessssesesasssesssasssssssnssseeesssssessssssesssanssssessnssseeessssseessnsesenn




Admiralty and Maritime Law

Part 2. Action for Negligence—The Jones Act ... e 227
Injury But No Death: Cases and Notes ........ccccvuviciiiniicininnnes v 227
The Osceola, 189 U.S. 158, 23 S. Ct. 483, 47 L. Ed. 760 (1903) ....cueeivericeeereeteeteeteeeeeeeteeteeteeteeteereeseeeeseesesseeseesseseessesensessesseeseessennen 227

INOTE 1iutiiieiieeeette e ettt e ettt eeetre e e bt e e e uteeeasaaeeassaae e saaeaassseaassaaaassseeaassseeasnsee e sseeeansaeeansseeanstee e ntaeeansaeeesseeeaneeeeeneseeensteeeantaeeasteeeasreeennraean 228
A. The Statutes .....cccovveeveeveereenne ... 228
The Jones Act, 46 U.S.C. app. .cccevvvvevevererrerineieccennecees e 228
Federal Employers’ Liability Act, 45 U.S.C. § 51, et seq. .... e 229
INOTE teiiuiiieeeiteeeeeite et e st teeeetrteeeasateeaastaeeeassaaeeessaeeeasssseeaasssseasaasssaessasssaeeanssseeeessssaesaassseeesasssaeeenssseeeenssseeeanntaaeeeassaaesennrreean 230
1. Coverage: “ANY SEAMAN...” ...ttt e be bbb bbb s b b sebebenesesenebesesesenesenenenesesenene 231
Q. STATUS ceoeeiieieet ettt et e et e et e et e e te e et e e e te e tee bt e be e b e e bt e ba et e e beeabaeateenbeeabaeabeerbeeRbeesbeesseenbeesseerbeeaaearseenseeraansaanns e 231
McDermott Intern., Inc. v. Wilander, 498 U.S. 337, 111 S. Ct. 807, 112 L. Ed. 2d 866, 1991 AMC 913 (1991) v 231
Chandyis, Inc. v. Latsis, 515 U.S. 347, 115 S. Ct. 2172, 132 L. Ed. 2d 314, 1995 AMC 1840 (1995) ....cccvvveurneee. . 236
Harbor Tug And Barge Co. v. Papai, 520 U.S. 548, 117 S. Ct. 1535, 137 L. Ed. 3d 80, 1999 AMC 1817 (1997) .......... 244
INOLES: L. PIlOTS 1viurerireeietiieteeteeeect et et et et et ete et esseteseteesesseteeseseesessessesesseseasessesessesesessesessessssessesessesensessesensesensessesensesens 248

2. DIVELS .ttt ettt et et e st et et e e aeeaeeta et e b e b e ebeeheeraert e st enb e b e b e beehe et e ereers e b e beebeereerseasensebesbeereeraenean 249

3. Who is the EMPIOYEI? ......coiuiiiiiiiiiiiiiiiiiici s s 249

4. Borrowed Servant Doctrine e 249

5. Substantiality—Length of EMPlOYMENT ....c.c.ovviuiieiiiiiiciiiiieieicieirciceceeee e 250

b, Vessel in NAVIGALION ..couvuiuiuiiiiiieiiiciciei ettt 251
Desper v. Starved Rock Ferry Co., 342 U.S. 187, 72 S. Ct. 216, 96 L. Ed. 205, 1952 AMC 12 (1951) .ccovcueuricccrreriinnne 251
Wixom v. Boland Marine é‘Mfg Co., Inc., 614 E2d 956, 1950 AMC 2992 (5th Cir. 1980) ..ceeevveeveeeerecreceiereeeeeeeeevene 252
Notes: 1. Vessels Undergoing Repairs .. 253

2. Vessel I NAVIGALON .....ouuiiiiiiiicicie ittt 253

C. VesSel OF WOTK PLATFOIIN ...cuvicviiiieiceiceieteeeeeteetee ettt ettt et et et ett et e et e et eeteeteeseeseessensensesseeseeseeseeseensensensensensesaeeneens 253
Stewart v. Dutra Construction Co., 543 U.S. 481, 125 S.Ct. 1118 (2005) .evevveerierieriereeeereereereeeereeeeeeeeseeeresseereeseeseeseens 253
INOTES: 1. PIE-DDULIA CASES ..uvveeneveeeieeeiieeeiee et eette et e e e cte e e etae e s teeestaeessaeesbaeasssaeensaeassaesssaaaassseassasesseasssasaassessnsaeansseenns 259

2. Transportation Function ............ e 260

3. Oceanographic Research Vessel .... e 260

4. Gambling Structures .................. e 261

d.  “In the Course of His EMPIOYMENT ....cvcveviiiiiiiiiiiiiieiiieieieieieieieieieteeeteteeeeetsesessse st sesees 261
Hopson v. Texaco, Inc., 383 U.S. 262, 86 S. Ct. 756, 15 L. Ed. 2d 740, 1966 AMC 281 (1960) ......cccvuvimiuruririereurinianne 261
Note: L et e et e e e a e eeeete e e e e heeebe e taeabe e baebeebeebeeteerbeeteertearaeeraeareanans v 262

2. Standard of Care and Causation ............cceeeereeeerieeresreereereeeeeesreereeseenee e 262

Gautreaux v. Scurlock Marine, Inc., 107 E3d 331, 1997 AMC 1521 (5th Cir. 1997) .... e 262
INOTES 1.uvtieetieeeiteeetee et e et e e ete e e teeestteestbeeesseeasseeesseeaasaeassseessssessaeensseeasseeasssaassseesseseasaeansseensaeeseeentse e sseesaeeasaeeeaseenraeesrreeans 267
Ferguson v. Moore-McCormack Lines, Inc., 352 U.S. 521,77 S. Ct. 457, 1 L. Ed. 2d 511, 1957 AMC 647 (1957) ............ 268
Kernan v. American Dredging Co., 355 U.S. 426, 78 S.Ct. 394, 2 L.Ed.2d 382, 1958 AMC 251 (1958) ............. e 269

INOTES 1nvtieiuiieeieeetee et e et e e tte e tteestbeeeebeeebeeesseeebaeessaeessseesssaasssaeasseeesaeesneanes . 272

Chisholm v. Sabine Towing & Transp. Co., Inc., 679 E2d 60 (5th Cir. 1982) ..... . 273

INOtes: 1. ProOf Of CaUSAtION ...cveeviveeriverierieeriireseereeeteesessereeseseeseseseesessesesessesessesesessesessesessessesensesessessesensesessessesensesens 275

2. ReCOVErY fOr FIIGRT ...vuiuiiiiiciiicciccecct ettt 276

3. Aggravation of Original Injury by Negligent Medical Treatment.. e 276

B, CONMIICES Of LaW 1oiriiiiiiiiiiiiciecteeteete et ettt ete et ete et ettt e s eeaeebeebeebeebeebeeseereeseeseensessessessensensanseseeseeseeseeseetsersessersersersensersersenee 276

INTrOAUCTOIY INOLE .ottt ettt ettt ettt e 276

Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306, 90 S. Ct. 1731, 26 L. Ed. 2d 252, 1970 AMC 994 (1970) ...cvvevevveeercriereerrenenens 276

INOte: Base 0f OPEIALIONS ....c.cuuiiuiieiiiieieiiitieieite ettt ettt s st nns 278

Kukias v. Chandris Lines, Inc., 839 E2d 860, 1989 AMC 1277 (1st Cir. 1988) ... e 278

Note: Forum Selection Clauses ...........ccccuen.. ... 281

Part 3. Actions for Unseaworthiness: Cases and Notes.... . 282
INEEOAUCTOLY INOTES ...ttt bbb bbb a sttt a bbb nna
A, Application Of the DOCIINE ..c.cuiueuiuiuiieiiiiieiiieietiieieteietet ettt ettt bbbt b bbb bbb et b ebeb et et ebebebebebebebebebeb et et ebebebebebetesetesesessees
Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 80 S. Ct. 926, 4 L. Ed. 2d 941, 1960 AMC 1503 (1960) ....cvevvereeeeeereereereereereenenne.
Martinez v. Sea-Land Services, Inc., 763 F2d 26, 1986 AMC 851 (1St Cir. 1985) ..vieviiuieeieieeeeeeereeteereeteeeeeeteereeseere e eseensesseesessens
Usner v. Luckenbach Overseas Corp., 400 U.S. 494, 91 S. Ct. 514, 27 L. Ed. 2d 562, 1971 AMC 277 (1971)..
Feehan v. United States Lines, Inc., 522 F. Supp. 811,1982 A.M.C. 364 (S.D.N.Y. 1980) ....covreieerereemiieeremreeremeierememenenereresereresenenes
PIODBICINL .ottt ettt ettt et e et e et e teete et e eteeete e ete e teeaeeeae et e e bt enaeeateeaeeetteateeteeaeeeateatteteenteeaseeteereeteeaeeeteeateenreenres
B, Damages: Comparative Fault ......ccooiiiiiiiiiiiiiiiiic s
Section II. Longshoremen and Harbor Workers: Cases and INOTES .........ccuriiiiiiiiiiiiiiiiiciic s
IRTEOAUCTOIY INOTE .ttt ettt ettt et b bbbt s e b st e bbbt e s e b bttt a b sttt sesebestansaebeneaeneas

A. Territorial Application of the Longshore and Harbor Workers' Compensation Act (LHWCA):
Relationship with State COMPENSALON ACES .....c.cueuiuiuimiiiiimiiiiieieiieieiteeteie ettt ettt ssasacs 291

X



Admiralty and Maritime Law

Backround INNOLE .....coiieiiiiiiiiiiii bbb 291
Davis v. Department of Labor & Industries, 317 U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246, 1942 AMC 1653 (1942) .covevverrrreererrennces 292
Notes: 1. Injuries 0N the PIer..c.cciiciieiuieeieiceieiecieieteneieietere ettt re s s st eae s s s st es s s s nesesenesenenenens
2. Injuries on the High Seas
Longshore and Harbor Workers’ Compensation Act: Amendments Expanding Situs, 33 U.S.C. § 903(a) (1972 Amendment) ..... 293
Sun Ship, Inc. v. Pennsylvania, 447 U.S. 715, 100 S. Ct. 2432, 65 L. Ed. 2d 458, 1980 AMC 1930 (1980) .....cccevurmvururierrireinnnns 294
Note: Mutual Exclusivity of the LHWCA and the Jones Act ....... 296
Note: State workers’ compensation SChEMES ........c.euevvueverrireeiriiieiieieninerce e nene .. 296
Southwest Marine, Inc. v. Gizoni, 502 U.S. 81, 112 S. Ct. 486; 116 L. Ed. 2d 405; 1992 AMC 305 (1991) c.eovvevveeveeeecreecreeneenne 297
PrODBIEIMIS ..oiveietieieeteecte ettt ettt et e e et e bt e te et e etaeeteeete e beeebeeabeete e et s e b e eabeeaaeete e bt e tsebeeabeette et s ebeebeenbeereeetseaseenteenbeetteeraenreenns 300
B.  Coverage of the Longshore and Harbor Workers' Compensation Act (LHWCA): Status and Situs Requirements .......c.ceccuvuneeceee 301
Background Note: Longshore and Harbor Workers' Compensation Act (LHWCA): 1984 Amendments and § 903 Coverage ...... 301
LHWCA: 1984 AMENAIMIENT c.veuviuietinieieieiieteteenteiietetesesteeesestesessestesestesesseseesessesasseseesesseserseseesensesensestasensesesseseesensesessessesessesessensasens 301
PC. Pfeiffer Co., Inc. v. Ford, 444 U.S. 69, 100 S. Ct. 32, 62 L. Ed. 2d 225, 1979 AMC 2319 (1979) .... 303
Notes: Status and Situs REQUITEMENTS ......c.cveviiiiiiiiiiiiiiiiiiciiiiii s 307
Herb’s Welding, Inc. v. Gray, 470 U.S. 414, 105 S. Ct. 1421, 84 L. Ed. 2d 406, 1985 AMC 1700 (1985) ... 308
Blancq v. Hapag-Lloyd A.G., 986 F.Supp. 376, 1998 AMC 1440 (E.D. La. 1997). ..cccoevvrvrnnriiriicirininnnns 312
C.  Exclusive Liability of the Employer ......cccccvuniereurincnnnes . 317
Longshore and Harbor Workers' Compensation Act ........ccoveeucureniecueuence .. 317
Note: Relationship between 33 U.S.C. § 905(b) and 33 U.S.C. § 933 ...ooiiiiiiiiiciiricieiriceiceretieeeeseie e sens 318
Grantham v. Avondale Industries, Inc., 964 F.2d 471, 1993 AMC 1671 (5th Cir. 1992) ..oouviiieiieiieeeeeeereeeeeeeeteee et 319
Note
D.  Suits AGaINSt SRIPOWIIEES ......ouiuiiieiiiiiiiieicc ettt 322
INEFOAUCTOIY INOTES .coiviieiiiiiiieciteii et bbbt sssees 322
1. Negligence: Duty and Standard 0f Care .........ccoicuciiiiiiiiniiciccc e 322
Scindia Steam Navigation Co., Ltd. v. De Los Santos, 451 U.S. 156, 101 S.Ct. 1614, 68 L.Ed.2d 1, 1981 A M.C. 601 (1981) 322
INOLES ON the SCZBAIA RULES .......vevieeeeeeeeeeeeeee ettt ettt et et et e et e eteete e st eseess e s et eeseaseeteessessessensenseeseeseessensensensensens 329
2. Open and Obvious hazards. .......... .. 330
3. The “operational control” duty. ............... .. 330
4.  Scindia and other maritime employees. ......cccovvvervrerererencne .. 330
Notes: 1. Vessel for Purposes of Section 905 ACHONS .......ccuiiiuiiiiiiiiiiiiiiiiiicrc s 330
2. The Character of the Section 905(D) ACHION ....cc.ocvieuierietiereieeceeeteete ettt et et e eteeteeteersessesesseeseereessessessensessessens 330
3. The Land-Based Employer as Shipowner .. 331
4. Vessel NEGLIZENCE ....vuiuiiiiiiiiiiiiic b 332
5. UNSEAWOITRIIESS ..cvvivivietieteiiieeeteeteet ettt ettt et et teete e e et e tesseeseebeessessesseseeseeseeseessessenseeseessessessensensessenseeseessens 332
6. Products Liability and Unseaworthiness ... .. 332
E.  Contribution and INAEMNILY ....c.cceeueueiiiiiiiiiiiiiiiciiiieieeeeeeee ettt sttt 333
BacKgroUnd NOTE ....cuiuiiiiieiiiiiecec ettt s bbbt e a et b ettt n b nan 333
Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256,99 S. Ct. 2753, 61 L. Ed. 2d 521, 1979 AMC 1167 (1979) ... .. 334
Note: Contribution and Indemnity When LHWCA Does Not Apply .....ccccuvvvemiveunmnicrerninecrninicienneeeerenene .. 339
McDermott, Inc. v. Amclyde, 511 U.S. 202, 114 S. Ct. 1461, 128 L. Ed. 2d 148, 1994 AMC 1521 (1994) ... .. 339
INOTE riettieeiteeeteeetteeteeeteeetteetteestbe e taeeasseeasseeesbeeasseaesseeeaseeessseansseenssaansseasseeeabeeesseeanseeenbeeessseenseeenbae e taeesaeeesbeeesbeeasbeeesbeeebaeenteeans 343
F.  Stevedore’s Lien and Assignment of the EMployee’s ACHOM ....c.c.cueuiueueiiiieiieiniicieiriceietiteteieese et essaesens 344
Longshore And Harbor Workers’ Compensation Act, §933 .. 344
INOTES «vevveurerereereeseeteeseeseeteeteeteeteeseeseeseessessessessessessessessessessess e s ess e ses e s easeeseebeeseeseeseesseasessensessensensensensensens et e betebebebeebeeteereereeaeeris 346
Section III. Remedies for Wrongful Death .........ccccuicuciiiiiiiiiiciiicie ettt et 346
Part 1. Death on the High Seas: Cases and Notes ... ... 346
AL TIEFOQUCHION 1outitiiitiiticteeteeteete ettt eete et eteeteeteeteeteeteeseeseesaessessessessessessessessassesseasesseaseaseaseaseaseaseeseeseeseeseeseeseeseessessessensessensanean 346
B.  The Death on the High Seas Act, 46 U.S.C. APp. §S 761-768 ......oumimiiiiiiiiciiiicieiriceieetieseteie e sees 347
Note: Coverage of DOHSA .. 348
o St REMEAIES ..uvevieictieeieeeeeeete ettt ettt et et et e et e st et e st e s e s e eteeteeseesseseessensesseteeseeseensensenseseeseeteesseseensensesesenns .. 349
Offshore Logistics, Inc. v. Tallentire, 477 U.S. 207, 106 S. Ct. 2485, 91 L. Ed. 2d 174, 1986 AMC 2113 (1980) .... .. 349
INOTE: JULY THHAL -ttt et eb bbb bbb bbb bbb bbb bbb bbb bk e bbb e bbb b ebebebebebebeb et et eaebeteaesesessesees 353
Part 2. Wrongful Death Actions Under General Maritime Law—(Within State Territorial Waters): Cases and Notes 353
A, Creation 0f @ Cause Of ACHON ...cueiuieueerereeteeteeteeteeeecteeteeteeteeteeseeeesesseeseeseeseeseessensesessesseessessensesesseesessseseessensen .. 353
Moragne v. States Marine Lines, Inc., 398 U.S. 375,90 S. Ct. 1772, 26 L. Ed. 2d 339, 1970 AMC 967 (1970) ....cevvuvveuvuvennne 353
Notes: 1. The Moragne ACHON ..o b 356
2. DOHSA and the Moragne Action ... 357
Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 116 S. Ct. 619, 133 L. Ed. 2d 578, 1996 AMC 305 (1996)................ 357

INOLE veiteete ettt ettt et e et e et e eteeete e teeaeeeteeate e seeaseeaseesseessenseeaseeteeeas e beeaseeaseetsebeebeeabeeteeteeteeabeeteeateebeeabeeateets e teereeaeeareeteenrs 363



Admiralty and Maritime Law

B.  SUIVIVAL ACHOMS .vviiteiitieetieete et eeeette ettt eete e teete e e eteeeteeeteeeseeseesaeesseeseeess e seessenssesseeseeetsenseenseenseeseeeasenseenssenssensesaseerseeseenteenseennas 363
Dooley v. Korean Air Lines Co., Ltd., 524 U.S. 116, 118 S. Ct. 1890, 141 L. Ed. 2d 102, 1998 AMC 1940 (1998) ......ccccovvrrucueucnee 363
INOLE eviteeete et ete et ettt et e et e eteeeteeeteeeaeeaeeeseeebe e seeaseeseeeteenbeenseeaeeeaseabe e teeabeeabeaaeeateenteenteeateetseteeteeteeteeereeteereereeereens .. 367
C. Restrictions on Damages ..... .. 367
Miles v. Apex Marine Corp., 498 U.S. 19, 111 S. Ct. 317, 112 L. Ed. 2d 275, 1991 AMC 1 (1990) ..... .. 367
INOTE riitiieeieeetee et e et e et e eette e et e e ebeeeateeeaee e bee e saeaasseeaaasaassaeasbeeeabae e sseeaeseasaeeasseeaabeeeabeeenteeereeeraaennns .. 371
Notes: 1. Punitive Damages ........ccccceeveviiirinnnnnns .. 371
2. Loss of Consortium in Injury Cases .... 371
3. Discounting: Inflation and INEELESE .....ovecueurieucieiriiiiieiieciei ettt ettt b aens 372
Section IV. Remedies of NON-MATItime PEISOMS ........ceevererverirreriereeeriesereereeesesseseeseseesessesesseseesessesessessesessesessessesessessssessesessessesesesessessesessessasens
1. Duty and Standard of Care Generally ...
2. WroNGUl DEath ACHONS «..cuecvinieiieriniecieticieteeststiete ettt ettt b ettt bbbttt b st b st aebes st bt eaestbesesseacne
2. Deaths 0n the High S€as .......ccoicuiiiiiiiiiiccc ettt et
b. Deaths in Territorial Waters .............
3. Choice of Law: Choice of Forum Clauses
SECtiON V. Products LIBDILIEY ...c.coirieieueueiiiririetetet ittt ettt ettt b etttk ettt b bttt et b b sttt et b ek eae et et bk e bttt et bt eseaeeas
East River Steamship Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 106 S. Ct. 2295, 90 L. Ed. 2d 865, 1986 AMC 2027 (1986) ...... 376
Notes: 1. “Other Property” ......ccoeceuvniecrrneiereenenen

2. Products Liability and Personal Injuries

CHAPTER 4 — COLLISION AND OTHER ACCIDENTS ....oooutietieteetteteeteereeeeeseesseesseesseesseessesssesssesseesssessesssssssesssssssssssessesssesnses 381
A. Liability

1. INEVITADIE ACCIAENT c.veviieeieieieeeicteeeeeteee ettt ettt et et et e et e e teeteeteesseseensesse st e ebe et e eseessesseneensensensesseeseessessensensensensensesseeseaseens 381
The Jumna, 149 E 171 (2d CIr. 1900) ..oviiiieieriieeisieieteteteeteieteste e stesseteae e stessesessesessessesessesessassesensesessassesessessesessessesansesesenes 381

Note
The Louisiana, 70 U.S. (3 Wall.) 164, 18 L. Ed. 85 (1805) ..ccueiereeeieieriieeisieietesieestetetesteseste s et st sessesaesasse e esessessssasessesaesansas 382
2. EITOE IN EXEEEIMS cuviiiieiticiecie ettt tt e et e eteeeteeebe e be e be e ae e seeasaesseeaseenseesssenseeasaesseeaseessaessseaseessesasesssesssassseeseenssansen 383
Puerto Rico Ports Auth. v. M/V Manhattan Prince, 897 F.2d 1, 1990 AMC 1475 (1st Cir. 1990) .... 383
Note: Vicarious Liability for Acts of Compulsory/Noncompulsory Pilots ..... .. 388
3. Allocation of Fault—The Modern RULE ........c..ccoeieuiiuietieieieeectecteeteee ettt ae et et ete et eas e esesseeseeseeseeasessensessesens .. 389
United States v. Reliable Transfer Co., Inc., 421 U.S. 397, 95 S. Ct. 1708, 44 L. Ed. 2d 251, 1975 AMC 541 (1975) ............. 389

4.  Proximate Cause
Exxon Co., U.S.A. v. Sofec, Inc.517 U.S. 830, 116 S. Ct. 1813, 135 L. Ed. 2d 113, 1996 AMC 1817 (1996) ...
5. Violation of Safety Standards: The Pennsylvania Rule .........cccooiiiiiiiiiiiiiiiiiiicns
INEFOAUCTOIY INOTE «.eeee e b bbb bbbk b bbb s b s en b s eaebeneaeseaeaensasnnen
Candies Towing Co., Inc. v. M/V B & C Eserman, 673 E2d 91, 1983 AMC 2033 (5th Cir. 1982)
Otto Candies, Inc. v. M/V Madeline D, 721 F.2d 1034, 1987 AMC 911 (5th Cir. 1983) ....ovuiivieeiiieieieeeeeeeeeeeeeeeeeeee e
Notes: 1. The 1910 Brussels Collision CONVENTION .....c..eveveevirveriereeererrereereeeseererseseseseesessesessessesessesessessesessessesessessssesesessens
2. The Rules of the Road .......ccocvevvverrerevennnnene.
3. Place of Suit and Choice of Law
4. The Pennsylvania Rule ..........c.......
5. The “Major-Minor” Fault RULE ..ottt nees
6. RAGAL 1ottt ettt ettt et ettt et ete e bttt et et e e b eatebe s eteebetb et easeaseb e b ete et ensebenbeteebene et e seteebennene
7. Error “In Extremis”
8. Ship-To-Shore Collisions (ALLISIONS) ....c.cciueueurieiueiririiieieiiereiicie ettt
9. UNderwater PIPELINeS ......c.cuviuiueiiiiciciiiieiiete ettt
10. The Wreck Act
11, PIESUIMPLIONS «uvuvviriuiiitisisiietesiatet ettt s ettt s st b s b b s bbb st b s b b s e bbb bt eb et b s bt ens e
B DIaMAZES wouviviiiniiiiiic LR e e h b b a bR bbbt n e ens
Note: Total and Partial Losses....
1. ECONOIMIUC 0SS 1uttiieiiiieitiieeiie ettt ettt et e e e et e e e te e e tae e e bae e tbeeebae e ssaeeasaeeesseeasseeessaaansaeessseaasasesseesnseeasseeessaeesseansseeanes
Moore-Mccormack Lines v. The Esso Camden, 244 F.2d 198, 1957 AMC 971 (2d Cir.),
cert. denied, 355 U.S. 822,78 S. Ct. 29, 2 L. Ed. 2d 37 (1957) eeeueeeeeeeeeeeeeeeeeeeeeeee ettt eseereeseeneeneens
Venore Transportation. Co. v. M/V Struma, 583 F.2d 708, 1978 AMC 2146 (4th Cir. 1978) ..cccuviieciiiicciciiicicrccececnees
State of Louisiana, ex rel. Guste v. M/V Testbank, 752 E2d 1019, 1985 AMC 1521 (5th Cir. 1985) (en banc)
Note: Lessees and “Proprictary INTEIEST” ......uevevrureeerirererirerirerietsesietseeestsesessseeeeseesseseee e seaeseseseaesesessssesesesesesasesesssesesssesessssnenssnes
2. TOTAL LLOSS wveeveeeeeeeeete et et et ettt et e ettt et e e e et e e te et e eteeeteeete et e eaeeete e te et e bt eteeteetteateeteeateatseteenteeaeeteenteereeeaeeteenteeteereeneas
AcS Transportation Co. v. The Tug Fajardo, 688 F.2d 1, 1983 AMC 10 (Ist Cir. 1982)
3. CAIZO LOSSES vttt bbbt eas
Amoco Transport Co. v. S/S Mason Lykes, 768 FE2d 659, 1986 AMC 563 (5th Cir. 1985) ....ccccivviviiiiviiciniiiincecsccnns
United States v. Atlantic Mutual Insurance Co., 343 U.S. 236, 72 S. Ct. 666, 96 L. Ed. 907, 1952 AMC 659 (1952) .....cceuveuu... 424

x1



Admiralty and Maritime Law

Allied Chemical Corp. v. Hess Tankship Co. of Del., 661 E2d 1044, 1982 AMC 1271 (5th Cir. 1981) ..ccccevveviicivinicciiiinne 425
Notes: 1. Third-Party Damages in Marine Casualty Cases ..........ccooieururiiciiiniiiiniicicsnesssese s
2. Damages Recoverable by Owners of Cargo ........cccocoeucuviniecucnenee
3. Damages Recoverable by Personal Injury and Death Claimants
4. Prejudgment INEErest ......cooveuviviiiiiiiviicniiicccccecceesines

CHAPTER 5 — TOWAGE, PILOTAGE, AND SALVAGE ........cccoeisiiiiiiiiii s ssssssssssssssss s ssssssssssssssssssssssssens
SeCtON 1. TOWAZE ettt ettt
A.  Towage and Affreightment Contracts DIStinUISHed .....c.ooocccueuriniieininiiiecercer et

Agrico Chemical Co. v. M/V Ben W, Martin, 664 E.2d 85, 1985 AMC 563 (5th Cir. 1981)
Note: Warranty of Workmanlike PerfOrMance ........oucueuriiuiieiriniiciiiniceieiniieterecie ettt ettt ettt s st es e sens
DUties Of TU AN TOW ..vuvuvvirieeieiiiicicteieciet ittt ettt ettt bbbt bbbt s st b ettt b sensesene
Consolidated Grain & Barge Co. v. Marcona Conveyor Corp., 716 E2d 1077, 1985 AMC 117 (5th Cir. 1983) ....covveunievenirveerrcennenes 435
Ryan Walsh Stevedoring Co. v. James Marine Service, 557 F. Supp 457 (E.D. La. 1983),

affd., 729 E2d 1457, 1984 AMC 3000 (5th Cir. 1984). ...ccvurimieuriiereiiiiieieiieeieieieieseeseesesseese s sesssssesessesese s ssssesessens 438
INOLE vviiieteicte e
Note: Duty to Save Tow
EXCUIPALOLY CLAUSES ....ovuvuvvirieciiiiiiieieieie ettt bbbt
Dillingham Tug Cﬁ“Barge Corp. v. Collier Carbon & Chemical Corp., 707 E2d 1086, 1984 AMC 1990 (9th Cir. 1983) ......ccccccuuuee. 442
INOTES vttt ettt e b bbb b e a e b bbb b h R R R R R R R et a bbb b bbb e b bbb ens
Note: Liability to Third Parties

SECHON 2. PIOTAZE ...ttt

A.

DIULY OF PIIOT 1ottt bbb bbb
Atlee v. Packet Co., 88 U.S. 389, 22 L. Ed. 619 (1875)
Note: Knowledge of Local CONAILIONS ........c.cuiiuiiiniiiiiiiciciiicieisce et
Liability of Pilots, Pilot Associations and Governmental Regulatory AGencies .........ccocueuviiiucurinicieiiiniiciesice s 448
Notes: 1. Liability of Pilots.c.ceeuerereuereieeeereiereieeeeeereeeerereenenenenenenenens .. 448
2. Liability of Others ........ .. 448
a. Pilots’ Associations................ .. 448
b. State and Local AGENCIES ......ccciuiiiiiiiiiiiiiiii s 449
Exculpatory Pilotage ClAUSES ..........ccuiviuiiiiiiiiiiiiiii bbb s
The China, 74 U.S. 53, 19 L.Ed 67 (1869)
INOTE teiiiuitieeieiite e e ettt e e ettt e e e tbteeeaereeeaasaseeeassseeeasssaaeeasssaeeaanssseeeasssaeeeansseee e ssaaeeanseseeeansaeeeeassaaeeeassteeeentaeeeenntaeeeeartaaeeeanrtaeeensrreeann
United States v. S.S. President Van Buren, 490 F2d 504 (9th Cir. 1973) .oouieuiiiiiieeeeeeeeeeeeeeeeeeeete ettt et e saesae s snsesensenenns
United States v. Nielson, 349 U.S. 129, 75 S. Ct. 654, 99 L. Ed. 939, 1955 AMC 935 (1955) ...
INOTES 1.uttieiuiieetee ettt et te et e ettt e s tteeetteeeebeeeabeeassaeesseeeasaeassseesseeassaanssseassaeeasaeassseensesensaeeasseeanseeeasaeanseeensee e baeeasse e tee e raeesseeasbeenaseeansaeans

SECUOM 3. SAIVAZE ..viviriiiiiiiiiice et b e bbb

A.

INEFOAUCHION ..ouvivirieieviiieiiiee ettt be e esenens
B.V. Bureau Wijsmuller v. United States, 702 F.2d 333 (2d Cir. 1983)
Note: Cargo Liability for Salvage........ccooveeuerriniiernneccreiniccreneceenens
Elements 0f Salvage ClAIML c......ccueuiiiiieieiicieiiceeteie ettt bbbttt
Lo GEREIally ottt
The Sabine, 101 U.S. 384, 25 L. Ed. 982 (1880)
Merritt & Chapman Co. v. United States, 274 U.S. 611, 47 S. Ct. 663, 71 L. Ed. 1232, 1927 AMC 953 (1927)
R BT T Yo O o1 TR
Markakis V. S/S Volendam, 486 F. Supp. 1103, 1980 AMC 915 (S.D.N.Y. 1980) ..
3. Voluntariness: Who Can Qualify as @ SAVOI? .....c.c.ouoiiiiiiiiiiriiicicce e 467
Markakis v. S/S Volendam, 486 E. Supp. 1103, 1980 AMC 915 (S.D.NLY. 1980) ....coviuiririiiciriicreiricieieiicieseeieneesessieseeeaes 467
INOTE 1evitietietieteeteete et et et et et et et essesbe b e se b ebe s e b essesbessessessesseesesseeseeseeseeseeseeseeseas .. 469
Note: Lack of Request by Owners .......ccccccueneeee. .. 470
Note: Right of Owner to Reject Salvage Services ..
Property SUDJECE T SAlVAZE .....vuvuiuiuiiiiiciiici e bbb 472
Provost v. Huber, 594 F2d 717, 1981 AMC 2999 (8th Cir. 1979) .eeeuvieeeeeeeeeeeeeeeeeeteeteete et ettt eaeste et ereereene e s eseeseeseeseeneeneen 472
Note
SAlVAGE AWALAS ..ottt
The Blackwall, 77 U.S. 1, 19 L. Ed. 870 (1870) ..eeueeueeueeeeeeeteeteeteeteeteete et eeteeteeteeteeveete et essessesesseeseessessessessensensessessseseessessensensensessenns
Margate Shipping Company v. M/V J.A. Orgeron, 143 F.3d 976 (5th Cir. 1998) ...
INOTES cuuvrreeeeirteeeeitteeeeeitaeeeatteeeeeetseeeeassaeeaassseaaaseseasaasssesesssaseeassssesaasssssesasssssessasssasssasssssessnsssseessssssesanssssesanssseessnssseessssssesennssnenann

x1i



Admiralty and Maritime Law

MISCONAUCE OF SALVOIS ...iuviviitiitieeeeteeteete ettt ettt e e et e e eteeteeae e e et et et eeseeseeseessessenseseaseeseeseessessessensenseseasseseessensensensensentenseeseeseens 487
Basic Boats, Inc. v. United States, 352 E Supp. 44, 1973 AMC 522 (E.D. Va. 1972) .coceirieerrrrnrerereseereeeecesesseseeseaesesesenenens 487
The Noak'’s Ark v. Bentley & Felton Corp., 292 F2d 437, 1961 AMC 1641 (5th Cir. 1961) w.ucuvueeeeereerererererenneeeereeseeseiseeseasesees 490

INOLE eviteeete ettt e et e ettt ete et e eteeeteeeteeaeeaeeeseeeseeseeaseeseeess e seeaseeaeeeas e be et e eateerseeaeeteeteeateeaseatseteenteeateateeateeteeateeaeeeteenseenreereeatsenreeneas 494
Jackson Marine Corp. v. Blue Fox, 845 F.2d 1307, 1988 AMC 2740 (5th Cir. 1988) ...... ... 495
CONLIACE SAVAZE ..eveveieiiiiicieiicic e .. 497
The Elfrida, 172 U.S. 186, 19 S. Ct. 146, 43 L. Ed. 413 (1898) ...cvvvveutuerreriecreirececrrinecierrenencieeneeeenes .. 497
Black Gold Marine, Inc. v. Jackson Marine Co., Inc., 759 E2d 466, 1986 AMC 137 (5th Cir. 1985) ... . 502
LIfE SAIVAZE ...veveveieieiiieieieisee sttt ettt b bbb bbbt benenen 505
In re Yamashita-Shinnihon Kisen, 305 E Supp. 796, 1969 AMC 2102 (D.C. OL. 1969) ....cvuevrmieuerrinieieiniiersireeiesseneecsesseesesessesaenes 505
INOLE utittiieete et e et e e et e ettt et e e bt e e teebeesbeeeeeete e aeeaseesseesseeseeaseeabeease et s e beeebeeaseeaseeaeeabeenbeeaseets e te et e enseeasebeebeenbeeabeeheebeenseenseereenteenreeneas 506
Peninsular & Oriental, etc. v. Overseas Oil Carriers, 553 F.2d 830, 1977 AMC 283 (2d Cir.),

cert. denied, 434 U.S. 859, 98 S. Ct. 183, 54 L. Ed. 2d 131 (1977) weeeeiieieeeeeeeeeeeeeeteeeeeteete ettt sas e esseaesaeeae s 507
REMEAIES ..vvivivierieteeteeteete ettt ee et e eae s eveeseeaesaeeseeseeseeaeeseeseeseereeneeseas

Note: Non-Salvage Damages

Xiil



